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Executive Summary

e AK welcomes efforts to increase vigilance regar-
ding controversial acquisitions and to expand
the screening powers of public authorities. At the
same time, it criticises the lack of legal impact as-
sessment of the proposal for a new FDI screening
regulation.

e An improved early warning system shall address
these three points in particular:

1. Instead of loopholes in the protective shield and a
narrow focus on security risks: ensuring comprehen-
sive public policy space for investment screenings.

2. Instead of delayed review options in the event of a
takeover: designing review thresholds coherently
across Europe by starting from a 10 percent share.

3. Instead of a non-transparent black box: public
participation in the screening process and publicly
available information on screening cases must be
fundamentally improved.

* The proposal contains serious weaknesses in this
respect and urgently needs to be revised.

Background to the proposal

In 2024, the European Commission presented a

for a new version of the regulation on the
screening of foreign investments in the EU. This is
part of the EU strategy to enhance “economic secu-
rity“. Negotiations on the new proposal have recently
been controversial, including during the Hungarian
Presidency of the Council. The timetable for a conclu-
sion in 2025 is still questionable. Irrespective of this, a
framework for the screening of foreign investments in
the European Union is already in place since 2019 with

The global trend towards the expansion of invest-
ment screenings is also continuing at Member State
level. 24 Member States now have such a review
mechanism in place. There are plans to introduce
one for the remaining three (Croatia, Cyprus, Greece).
The Member States’ options for reviewing, imposing
conditions or, in extreme cases, completely rejecting
disputed acquisitions have so far been subject to
restrictive limitations.

-

For example, the Member States’ options for invest-
ment reviews may conflict with priority rules for the
freedom of capital and freedom of establishment
(based on the EU treaties) or

imposed by international free trade and investment
agreements.

The general objective of this proposal is to protect
security and public order as regards foreign inves-
tments. To this end, the proposal aims for a higher
degree of harmonisation within the EU. The proposal
is based on the problem diagnosis that the existing
differences between the Member States lead to “regu-
latory fragmentation”. The review mechanisms of the
Member States *

‘. In addition to ensuring review mecha-
nisms in all Member States, these key points should
be achieved: a sectoral minimum scope of application
as well as procedural improvements to the European
cooperation mechanism and an extended review of
investments attributable to foreign-controlled compa-
nies based in the EU. Against the background of these
harmonisation efforts, the EU Commission also states
that the Member States would continue to have lee-
way for their specific national security considerations.


https://circabc.europa.eu/ui/group/aac710a0-4eb3-493e-a12a-e988b442a72a/library/f5091d46-475f-45d0-9813-7d2a7537bc1f/details?download=true
https://eur-lex.europa.eu/eli/reg/2019/452/oj
https://www.iisd.org/itn/2020/12/19/the-return-of-investment-screening-as-a-policy-tool-jonathan-bonnitcha/
https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2024)234&lang=de
https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2024)234&lang=de
https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2024)234&lang=de
https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2024)234&lang=de
https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2024)234&lang=de
https://ec.europa.eu/transparency/documents-register/detail?ref=SWD(2024)234&lang=de

AK's Position

1) Increase vigilance and enhance early warning
system

AK welcomes efforts to expand the screening powers
of public authorities and the control of controversial
foreign investments. Vigilance towards acquisitions in
critical areas (such as infrastructure, technology, crisis
capacities) and the protection of strategically important
industrial companies from a sell-off must be increa-
sed in any case. Investment screenings should be an
integral part of an active strategic foreign economic
policy that focuses on the protection and develop-
ment interests of society as a whole. To this end, it
may be necessary to enforce public control over cent-
ral economic sectors, crisis and contingency capacities
and services of foundational social interest. Investment
screenings are a potentially important lever for bringing
more transparency to disputed acquisition processes,
safeguarding public interests vis-a-vis buying investors
and being able to ward off predatory buying of stra-
tegic assets. The relevance of well-developed invest-
ment screening tools has recently been highlighted by
various crisis developments. These relate, for example,
to the COVID-19 pandemic and the lacking security of
supply in the healthcare sector, the increasing geoe-
conomic tensions between the EU, China and the

USA, the Russian war against Ukraine or controversial
acquisitions of public services by international financial
investors. In addition, there is a reappraisal of the room
to manoeuvre for active economic policy, which also
includes the strategic use of investment screening, e.g.
by imposing conditions to ensure security of supply
and protection against the relocation of production
facilities. This happens against the background of
discussions on strategic foreign trade and industrial
policy as well as the imperatives of socio-ecological
transformation.

The role as an early warning system and protection
instrument for public interests shall therefore be
strengthened. In the event of an emergency, investment
screenings have the potential to make disputed acqui-
sition processes more verifiable for public authorities
and to introduce protective measures at an early stage.
They can therefore make a significant contribution

to counterbalancing the loss of public control due to
previous privatisation and liberalisation. However, this
cannot replace more far-reaching measures such as
the expansion of public ownership and control (e.g.
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through public funds in the event of controversial
takeovers in areas of critical social and economic
infrastructure). At the same time, it cannot be ignored
that the EU significantly pushed liberalisation and priva-
tisation by means of restrictive fiscal policies in recent
decades. For example, the austerity policy following the
2008 financial crisis resulted in an increased influence
of foreign investors on strategic transport hubs in the
EU. Consequently, repercussions of short-sighted crisis
policies and public investments gaps must be conside-
red at an early stage.

Increased vigilance is also required above all in the
areas of primary industries, high technology, crisis
capacities and public services. Healthcare, water, trans-
port, energy, telecommunications, etc. must be protec-
ted from the shopping interests of offensive financial
investors and corporations. That is why their sell-offs
must be stopped “with bite”. Against this background
AK has been repeatedly involved in the debate on ex-
panding and improving investment screenings in recent

years.

2) Lack of legal impact assessment is problematic

In large parts of its proposal, the EU Commission has
fundamentally revised the FDI Screening Regulation
from 2019 and intends to replace the existing regula-
tion. As a result, it would be all the more necessary to
explicitly outline and justify the specific legal changes
in comparison to the existing regulation. The fact that
these specific justifications are not provided is neit-
her conducive to publicly comprehensible regulatory
changes nor to well-founded assessments of legal
consequences. In addition, AK has repeatedly pointed
out the legal tension that exists for the protection of
public policy space and well-being oriented economic
policy due to excessive European and international
liberalisation obligations (as for example in the case of
priority rules for the freedom of movement of capital
granted in the EU treaties or the straitjackets imposed
by free trade and investment agreements).

There has clearly been a fundamental shift in the
priorities for action in areas such as industrial policy,
crisis capacities and services of general interest in
recent years. The more active role of the public sector
in economic development and resilience means that
states are increasingly evaluating foreign investments


https://www.akeuropa.eu/index.php/de/fdi-screening-eu-parlament-gibt-gruenes-licht-fuer-investitionskontrollen
https://www.akeuropa.eu/index.php/en/fdi-screening-eu-parliament-gives-green-light-investment-screening
https://www.akeuropa.eu/index.php/en/fdi-screening-eu-parliament-gives-green-light-investment-screening
https://www.akeuropa.eu/index.php/en/fdi-screening-eu-parliament-gives-green-light-investment-screening
https://www.etui.org/sites/default/files/Well-being%2C%20EU%20economic%20governance%20Feigl%20Policy%20Brief%20PB%202017.02%20Web.pdf
https://www.etui.org/sites/default/files/Well-being%2C%20EU%20economic%20governance%20Feigl%20Policy%20Brief%20PB%202017.02%20Web.pdf

from the perspective of socio-economic benefit criteria
(e.g. technological development from an industrial
policy perspective). Against this backdrop, AK empha-
sised at an early stage that excessive liberalisation
obligations with regard to foreign investments must
not unnecessarily restrict the public policy space for
investment screenings. In this context, the guidelines
published by the EU Commission during the COVID-19
crisis on the protection of strategic companies and
infrastructures from sell-offs (2020) had an important
signalling effect: Among other things, they explicitly
refer to public services and a number of justifications
for restrictions that go beyond a narrow understanding
of security or public order in the case of aggressive
purchases of strategic assets (e.g. public health, finan-
cial stability, consumer protection, achieving of policy
social objectives). This is a rudimentary step forward
from the restrictive stance that the EU Commission has
taken in the past. However, also pending issues such
as the green industrial policy turn or the reappraisal of
active public economic policy make clear: The one-si-
ded focus on geopolitical and security risk conside-
rations is now once again in danger of not adequately
reflecting public protection interests in the ongoing
revision of the FDI Screening Regulation.

The lack of submission of legal impact assessments
has also recently become more salient because the
Commission and the ECJ have recently interpreted the
existing options for investment screening restrictively.
However, the proposal of the Commission offers no
evaluation of the legal risks that the controversial
poses for the screening options of the Mem-
ber States. In this context, for example, this pending
question is highly relevant: What legal risks are at
stake for Member States that have already established
comprehensive review options for so-called
? To date, ho-
wever, there has been a lack further clarification as to
whether these regulations are in line with European law.
These existing regulations are aimed at ensuring that
an investment review cannot be blocked by the interpo-
sition of an EU-based company (and in some cases do
not require the justification of a circumvention). Moreo-
ver, the Advocate General clarified in the Xella case that
“indirect” foreign direct investments are already covered
by the current FDI Screening Regulation. Consequently,
a revision of the FDI Screening Regulation should also
include a careful assessment of these pending legal
issues.

EUROPA

3) Expand screening options to include socio-econo-
mic risk assessments and close holes in the protecti-
ve shield

It is incomprehensible why the draft regulation shows
no reference to Commission's guidelines on the pro-
tection of strategic companies and infrastructures
against sell-offs (see the corresponding

). In return, it is urgently recom-
mended that an explicit reference to these guidelines
shall be included. Its signalling effect for the extended
scope of investment screenings has already been
mentioned above. This communication is also charac-
terised by two aspects that go beyond an overly narrow
and passive understanding of investment screenings:
On the one hand, the EC calls on the Member States
to be more vigilant against sell-offs. In the broadest
sense, the call concerns the protection of strategically
important industries and critical production capacities
and supply in the areas of public services (such as
healthcare). This increased vigilance and understanding
of investment screenings as a preventive early warning
system in dynamically developing crisis situations will
continue to be of utmost importance. On the other
hand, the EC explicitly refers in this context “to ensuring
the security of supply” and protecting the “provision of
essential public services”. These references are there-
fore valuable anchor points for supporting compre-
hensive protection interests for security of supply as
well as crisis capacities and public services.

Unfortunately, no agreement could be reached between
the European Commission and the Member States

in the run-up to the new proposal to a joint legal act

for better control of foreign investment within the EU
(“inbound”) and investment activities of European
companies outside the EU (“outbound”). While the draft
regulation now only contains “inbound” investments,
‘outbound" investments have been subject to far less
binding recommendations. This split in the screening
of “inbound” and “outbound” investments is inco-
herent: increased vigilance, due diligence obligations
and, consequently extended, application options are
required in both cases. It is therefore not plausible to
limit the examination of outbound investments to a very
narrow set of sectors (such as semiconductor, quan-
tum or Al technology) and narrow security concerns.
Instead, in the case of relocations, for example, it is
important to be able to carry out more comprehensive
screenings and risk assessments in the interest of the
economy and society as a whole. These may relate,

for example, to the risk of technological leakage and
the development of dependencies in much broader
areas. Consequently, these concerns relate to invest-
ment activities inside and outside the EU: safeguards
for public and socio-economic screening interests go
beyond a narrow, first and foremost geopolitical fra-


https://curia.europa.eu/juris/document/document.jsf?text=&docid=272084&pageIndex=0&doclang=DE&mode=lst&dir=&occ=first&part=1&cid=2740813
https://curia.europa.eu/juris/document/document.jsf?text=&docid=272084&pageIndex=0&doclang=DE&mode=lst&dir=&occ=first&part=1&cid=2740813
https://investmentpolicy.unctad.org/investment-laws/laws/421/austria-investment-control-act-invkg
https://investmentpolicy.unctad.org/investment-laws/laws/421/austria-investment-control-act-invkg
https://investmentpolicy.unctad.org/investment-laws/laws/421/austria-investment-control-act-invkg
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020XC0326(03)
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020XC0326(03)

ming of security risks. More transparency and review
options are not least necessary in view of problematic
outsourcing, offshoring and carbon leakage strategies
of transnational corporations.

The screening process must therefore also include
potential threats to security of supply and employ-
ment, risks associated with investment activities for
climate protection and human rights due diligence,
technological independence and strategically import-
ant components from an industrial policy perspective.
In this context, it should also be remembered that the
understanding of “economic security” and “weaponi-
zed interdependencies” must go far beyond a primarily
geo-economic risk assessment. For example, the

that “economic security” must not exclude
the protection of social infrastructure and em-
ployment security. The lack of coherence between
“inbound” and “outbound” screenings also hinders the
effectiveness of existing provisions on the potential
reversal of acquisition processes. This can come into
play in extreme cases, e.g. if an acquisition requiring
authorisation was carried out behind the back of
public investment screening authorities. However, a
coherent interlocking of the scope and review factors
of inbound and outbound investment screenings is
then particularly essential in the case of relocation.
Otherwise, the reverse transaction option for acqui-
sitions associated with relocation and circumvention
of controls will remain ineffective. AK calls therefore
to overcome this split and to review “inbound” and
“outbound” investments within a coherent frame-
work.

4) Ensure ability to act at an early stage and improve
capacities for strategic economic policy

Although the new draft regulation problematises
“regulatory fragmentation®, it is remarkable that no
efforts have been made to ensure earlier screening
options and thus an improved information basis for
transeuropean cooperation. In regard to EU-wide mi-
nimum requirements, it is highly relevant to organise
the screening thresholds in a coherent manner and
to trigger review options at an early stage of acquisi-
tion. The existing Regulation contains no regulation
in this regard. The discrepancy that exists between
different thresholds in the Member States thwarts
an effective early warning system and proactive
review options for critical acquisitions (e.g. if review
activities for different investment screening authorities
could start only from a 25 per cent share acquisition).
This can also lead to considerable gaps in EU-wide
coordination if action is to be taken at an early stage
to counter the increased influence of a problematic
investor, e.g. in critical infrastructure and technology

M

sectors. In addition, the Member States should also
be encouraged to pursue a more proactive approach
to their investment screening activities and not to
obstruct control options by setting thresholds too
high. This is because the risk of an actual acquisition
of control and a significant influence by a problematic
investor may well materialise at an earlier stage. To
ensure greater consistency in intra-European coordi-
nation and to prevent potential loopholes, a threshold
of 10% shall be anchored in the regulation as a
minimum requirement. Consequently, AK calls for
the review options of investment screenings not to fall
below

The inclusion of greenfield investments in the draft
regulation is expressly welcomed. Recent attempts
to remove them from the scope of the regulation and
to weaken the recommendation to review greenfield
investments must therefore be rejected. Requirements
imposed on foreign investors and their greenfield
investments will continue to gain relevance for strate-
gic foreign trade policy. The inclusion of greenfield in-
vestments means that the applicability of investment
screenings is no longer limited to acquisitions of an
already existing company. The possibility of also being
able to carry out investment screenings in the case
of newly established production facilities is expedient,
not least in key areas of the green transition (such as
battery technology). Investment screenings should
therefore also be used more strategically to promote
technology cooperation between non-European
industry leaders and European companies (e.g. in the
form of joint ventures). This expansion of the scope
and tools for strategic foreign trade policy coincides
with the to
utilise the potentials for know-how transfer through
foreign direct investments more actively (e.g. on the
basis of joint ventures). Consequently, requirements
that are imposed by investment screening authorities
in areas such as preventing offshoring or security of
supply can also be extended to new production sites
and areas like technology cooperation. As a result,
investment screenings could unfold their potential as
a strategic lever for promoting social and economic
development.

AK also calls for comprehensive investment screening
options to be guaranteed in the following areas in par-
ticular: Firstly, it must be possible to comprehensively
scrutinise indirect acquisitions of shareholdings and
thus the actual influence behind acquisition transac-
tions. In this context, it is particularly important that
the scrutiny is not only focussed on the ownership
structure of the acquiring company or investor in a
narrow sense, but that the ultimate beneficial owner
is actually determined in an ownership cascade.


https://www.social-protection.org/gimi/gess/Media.action;jsessionid=KNSC3xMoqnOBWnZkDOvlwSsSv9qmWrLo9ojUQ5dF2wlXy9WuNUA-!1393577045?id=8536
https://www.social-protection.org/gimi/gess/Media.action;jsessionid=KNSC3xMoqnOBWnZkDOvlwSsSv9qmWrLo9ojUQ5dF2wlXy9WuNUA-!1393577045?id=8536
https://www.social-protection.org/gimi/gess/Media.action;jsessionid=KNSC3xMoqnOBWnZkDOvlwSsSv9qmWrLo9ojUQ5dF2wlXy9WuNUA-!1393577045?id=8536
https://www.oecd.org/content/dam/oecd/en/publications/reports/2009/10/oecd-benchmark-definition-of-foreign-direct-investment-2008_g1gh90bc/9789264045743-en.pdf
https://www.oecd.org/content/dam/oecd/en/publications/reports/2009/10/oecd-benchmark-definition-of-foreign-direct-investment-2008_g1gh90bc/9789264045743-en.pdf
https://commission.europa.eu/document/download/97e481fd-2dc3-412d-be4c-f152a8232961_en?filename=The%20future%20of%20European%20competitiveness%20_%20A%20competitiveness%20strategy%20for%20Europe.pdf

Sufficient safeguards are therefore needed to ensure
that an investment review does not fail due to the
interposition of an EU-based company. As a result,
problematic investors must not be able to evade

an investment review due to a lack of verifiability of
investors from the EU. On the other hand, the potential
risks posed by a passive acquisition of control and a
creeping takeover strategy must be adequately co-
vered by the review options. These relate, for example,
to cases in which a foreign investor acquires a cont-
rolling influence without having effected this through
immediate actions such as an direct acquisition of
shares. This is relevant, for example, if the inspecting
screening authority previously assumed that control
was in the hands of another shareholder anyway (but
this shareholder now sells its shares via the stock
exchange). The controlling authority should therefore
have sufficient legal options to impose countervailing
conditions. Taken together, these complex review
requirements highlight the need for a fundamental
evaluation of existing investment screening practice at
work. However, corresponding case documentation is
not accessible due to the restrictive information policy
of screening authorities. This once again emphasises
the importance of fundamentally improving the public
accessibility of investment screenings (see section 6).

5) Enabling flexibility and strengthening public
interests

The current FDI Screening Regulation is based on an
explicitly open-ended list of screening factors and
does not provide for an exhaustive definition of poten-
tial screening areas. This high degree of flexibility is
clearly stated, for example, by the wording “inter alia“
(cf. Art. 4). In the new Commission's proposal, howe-
ver, this formulation has been deleted without further
justification. In this context, the draft falls short of the
clarity of the existing regulation. The design of a revi-
sed FDI Screening Regulation must in any case protect
public policy space against a restrictive framing of its
sectoral scope, of potential threats to a fundamental
interest of society and of its applicability as an early
warning system. In contrast, AK calls for the exten-
sion of screening factors and risk assessments in
the public interest.

In addition to retaining an explicitly open-ended list
of potential effects and areas (e.g. by including “inter
alia”), the risk standard should be kept as broad and
precautionary as possible. Formulations in the exis-
ting regulation that refer to “likely to affect security
or public order” and “potential effects” (cf. Art. 4) are
clearly preferable to more narrowly formulated regula-
tions (such as “likely negative impact on security and
public order” Art. 13, proposal of the EC). From these
two points of view in particular, it is important to en-
sure comprehensive review options: Firstly, the need
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for investment screening goes far beyond a narrow
understanding of “security and public order”. The latter
is unsuitable for adequately reflecting the socioecono-
mic and social protection interests that underpin the
recent rise of investment screening tools. This is all
the more relevant against the backdrop of dynamic
risk and crisis developments, which demand se-
amless early warning systems and options to scru-
tinise problematic acquisition processes at an early
stage. On the other hand, it is short-sighted to focus
exclusively on foreign investors under (in)direct state
influence with regard to the explicitly emphasised
screening factors. Alternatively, an integral economic
and societal risk perspective must also include
different types of investors with offensive financial
interests. For example, transnational, shareholder-ori-
entated investors are particularly likely to pose a threat
to fundamental social interests such as security of
supply or resilient universal services (e.g. private
equity funds or multinational utility corporations).

On this basis, AK is calling for these changes in parti-
cular to be made in the current draft:

e The comprehensive protection of crisis capacities
and public services must be ensured by retaining
the open enumeration character of the previous
regulation. In addition, the reference to “public ser-
vices" in the EC's previous guidelines on protecting
strategic assets and infrastructures from being sold
off (Communication 2020/C 99 1/01) should be used
to explicitly enshrine this. In addition, the incorpo-
ration of Protocol 26 of the European Treaties (“On
Services of General Interest”) is urgently recom-
mended in order to ensure extended discretionary
powers for investment screenings.

e The non-exhaustive, merely indicative list of critical
infrastructures should be retained — analogous to
the existing regulation. This is an important precau-
tion against an understanding of critical infrastructu-
res that is narrowed down in terms of security policy
and primarily focussed on security incidents. The
latter is unsuitable for adequately reflecting the so-
cio-economic and public interests in fully applicable
investment screenings. Against this background, the
reference made in the draft regulation to the recently
adopted EU Directives 2022/2557 and 2022/2555
should be deleted.

e Among the explicit review factors, health, social,
economic and regional cohesion, security of em-
ployment and supply, human rights due diligence,
macroeconomic stability, technological indepen-
dence, climate protection and corresponding indus-
trial policy objectives must also be included (see in
particular Art. 13 para. 3).


https://www.akeuropa.eu/en/caring-profit-how-shareholder-oriented-transnational-investors-are-pushing-critical-social
https://www.akeuropa.eu/en/caring-profit-how-shareholder-oriented-transnational-investors-are-pushing-critical-social
https://eur-lex.europa.eu/legal-content/DE/ALL/?uri=CELEX:52020XC0326(03)
https://eur-lex.europa.eu/legal-content/DE/ALL/?uri=CELEX%3A12008E%2FPRO%2F26
https://eur-lex.europa.eu/legal-content/DE/ALL/?uri=CELEX:32022L2557
https://eur-lex.europa.eu/eli/dir/2022/2555/oj?locale=de

6) Open the black box and create public
transparency

AK has repeatedly criticised the lack of public trans-
parency of investment controls and the lack of ori-
entation towards public information requirements.
In particular, the lack of publicly accessible informa-
tion on specific screening cases has so far stood in
the way of these requirements.

The expansion of European cooperation shall therefore
be used to open up the non-transparent black box of
investment screenings. In this respect, the following
wording from the existing regulation offers a starting
point for improvements by changing “as appropriate,
might consider" to “must” (recital 14 of the current
regulation, cf. recital 32 in the EC proposal): “Member
States or the Commission must consider relevant
information received from economic operators, civil
society organisations, or social partners such as trade
unions, in relation to a foreign direct investment”.

AK calls for comprehensive public reporting obliga-
tions to be established and for public participation
procedures to be strengthened. This must include
publicly transparent and comprehensible information
on specific screening cases and associated screening
measures by public authorities (such as imposed
conditions). To this end, the annual reporting at Union
level must also be fundamentally expanded. The cur-
rent, restrictive information policy is excessive and not
least hinders the public evaluation of control practice.
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