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The Austrian Federal Chamber of 
Labour is by law representing the 
interests of about 3.6 million em-
ployees and consumers in Austria. It 
acts for the interests of its members 
in fields of social-, educational-, 
economical-, and consumer issues 
both on the national and on the 
EU-level in Brussels. Furthermore 
the Austrian Federal Chamber of 
Labour is a part of the Austrian social 
partnership. The Austrian Federal 
Chamber of Labour is registered at 
the EU Transperency Register under 
the number 23869471911-54.

The AK EUROPA office in Brussels was 
established in 1991 to bring forward 
the interests of all its members directly 
vis-à-vis the European Institutions.

Organisation and Tasks of the 
Austrian Federal Chamber of Labour

The Austrian Federal Chamber of 
Labour is the umbrella organisation of 
the nine regional Chambers of Labour 
in Austria, which have together the 
statutory mandate to represent the 
interests of their members.

The Chambers of Labour provide their 
members a broad range of services, 
including for instance advice on matters 
of labour law, consumer rights, social 
insurance and educational matters.

Rudi Kaske 
President

More than three quarters of the 2 million 
member-consultations carried out each 
year concern labour-, social insurance- 
and insolvency law. Furthermore the 
Austrian Federal Chamber of Labour 
makes use of its vested right to state its 
opinion in the legislation process of the 
European Union and in Austria in order 
to shape the interests of the employees 
and consumers towards the legislator.

All Austrian employees are subject 
to compulsory membership. The 
member fee is determined by law and 
is amounting to 0.5% of the members‘ 
gross wages or salaries (up to the social 
security payroll tax cap maximum). 
816.000 - amongst others unemployed, 
persons on maternity (paternity) leave, 
communityand military service - of the 
3.6 million members are exempt from 
subscription payment, but are entitled 
to all services provided by the Austrian 
Federal Chambers of Labour.

Christoph Klein
Director
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Regulation of the European Parlia-
ment and of the Council amend-
ing Regulation (EC) No 561/2006 as 
regards minimum requirements on 
maximum daily and weekly driving 
times, minimum breaks and daily and 
weekly rest periods and Regulation 
(EU) 165/2014 as regards position-
ing by means of tachographs and 
Directive of the European Parliament 
and of the Council amending Direc-
tive 2006/22/EC as regards enforce-
ment requirements and laying down 
specific rules with respect to Directive 
96/71/EC and Directive 2014/67/EU 
for posting drivers in the road trans-
port sector 

On 31 May 2017, the European Com-
mission (EC) published what is referred 
to as the “mobility package”, which, in 
one part, contains extensive proposals 
for the amendment of the two above-
mentioned EC Regulations and two 
above-mentioned EC Directives in the 
fields of social legislation relating to the 
carriage of goods and passengers by 
road. The EC states that the proposed 
measures aim to eliminate the prob-
lems of inadequate working conditions 
and insufficient social protection for 
professional drivers as well as distor-
tions of competition between transport 
operators. According to the EC, the un-
satisfactory situation was caused by 
shortcomings in the existing social leg-
islation relating to road transport (driv-
ing and working times and rest periods 
of drivers) on the one hand, and by the 
inefficient implementation of the provi-
sions on the posting of workers in road 
transport, on the other. 

In recent years, the Federal Chamber of 
Labour (BAK) has repeatedly pointed to 
the positive effects of the extensive pro-
visions of the Regulations and Directives 
in this field, which are primarily aimed 
at improving road safety, enhancing 
the working conditions and social pro-
tection of drivers in road transport and 
preventing distortions of competition. 
As BAK regards the current legislation 
as adequate and sufficient, it does not 
see the need to amend the existing 
Regulations and Directives, which al-
ready allow for a high level of flexibility 
for drivers. However, an improvement 
in the uniform and efficient enforcement 
of these rules in the Member States is 
urgently required as so far there have 
been considerable shortcomings result-
ing from contradictory interpretations, 
the lack of checks and, in recent years, 
a strong reduction in controlling officers. 

BAK therefore takes a generally posi-
tive view of those new provisions of the 
EC’s proposal for amendment which, by 
means of the clarifications contained 
therein, may result in better working 
conditions for drivers. However, BAK 
continues to criticize and reject un-
specified provisions, the fact that the EC 
may enact binding provisions without 
a separate resolution of the European 
Parliament or the Council being re-
quired (“delegated acts”) as well as the 
provisions that fail to improve the work-
ing conditions of drivers. In the follow-
ing, we will comment on the respective 
individual provisions of the amending 
proposal:

The AK’s position in detail
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Regarding the Regulation amending 
Regulation (EC) No 561/2006 (driving 
times and rest periods) and Regula-
tion (EU) 165/2014 (tachographs):

Regarding Recitals (6) and (8)
BAK disapproves of the passage accord-
ing to which “the current requirements 
on the regular weekly rest” “unneces-
sarily prolong” those periods drivers en-
gaged in international transport opera-
tions spend away from their homes. This 
wording suggests that regular weekly 
rest periods are just an unsubstantiated 
administrative rule. The clear objective of 
this provision is to guarantee road safety 
with a view to protecting the drivers and 
other road users, as is also stated in Ar-
ticle 1 of Regulation (EC) 561/2006. This 
also has to remain included in the Recit-
als, using unambiguous wording. 

The same applies to the wording used in 
Recital (8), according to which it is often 
impossible for drivers to reach a desired 
destination without violating the rules on 
driving time; this passage suggests that 
the existing rules are too rigid, making 
violations inevitable. In this context, it has 
to be pointed out once again that the in-
tention of these rules is to improve road 
safety and not to make life more difficult 
for drivers. Violations in this connection 
may also be traced back to insufficient 
planning and are not always caused by 
unforeseen circumstances. Moreover, 
exceeding the maximum driving time 
may be justified by exceptional circum-
stances under the existing provisions as 
well.

Regarding Article 1(1) (with respect to 
Article 3(h) Regulation 561/2006/EC)
BAK rejects the extension of the exemp-
tion according to which, in the future, 
all vehicles, rather than only vehicles 
with a maximum permissible mass not 
exceeding 7.5 tonnes, as has been the 

case so far, will no longer be covered by 
the scope of the Regulation if they are 
used for the non-commercial carriage 
of goods. As already mentioned before, 
road safety is the overriding principle of 
this Regulation. If drivers who are on the 
road for numerous hours without any 
interruption do so for non-commercial 
purposes this does not change the fact 
that they still pose a risk to themselves 
and to all other road users. In addition, if 
the weight limit no longer applies, there 
is the risk of circumvention of manda-
tory provisions on driving time and rest 
periods as it will be possible for drivers 
to use commercial vehicles of up to 40 
tonnes or even gigaliners “for private 
purposes”. 

BAK clearly advocates that the exist-
ing exemption in point (h) remains un-
changed. 

Regarding Article 1(2) (with respect to 
Article 4(r) Regulation 561/2006/EC)
The purpose of this new definition is to 
explain the term “non-commercial car-
riage”. The wording, according to which 
this includes “…any carriage by road, 
other than carriage for hire or reward 
or for own account, for which no remu-
neration is received and which does not 
generate any income” is misleading and 
– in contrast to the explanations in the 
Recitals – is not in line with the unam-
biguous basic tenor of the ECJ’s deci-
sion in the preliminary ruling procedure 
C-317/12 (“Lundberg”).

BAK takes the view that this proposal 
fails to eliminate any uncertainties or dif-
ferences in interpretations in the Mem-
ber States; quite on the contrary, it must 
be clarified without doubt that carriage 
for own account continues to fall within 
the scope of Regulation (EC) 561/2006. 
It is suggested to adjust the wording 
of the definition to that of the ECJ deci-
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sion according to which “the term ‘non-
commercial carriage of goods’ must be 
interpreted” as “covering the carriage of 
goods by a private individual for his own 
purposes purely as part of his hobby”. 

Regarding Article 1(4) (with respect to 
Article 7(3) Regulation 561/2006/EC)
The problem with the new provision of 
Article 7(3), according to which drivers 
engaged in multi-manning may decide 
to take their obligatory break (rest) in a 
vehicle driven by another driver, is that it 
is impossible to record breaks while the 
vehicle is in motion; as a consequence, 
“periods of availability” will be recorded 
for the co-driver at all times. From the 
point of view of BAK, in order for this to 
be acceptable, it must be guaranteed 
that, for the period of 28 days for which 
a record of all activities has to be pre-
sented, it is clearly ascertainable that the 
drivers were engaged in multi-manning 
and observed their breaks.

Regarding Article 1(5)(a) (with respect to 
Article 8(6) first subparagraph Regula-
tion 561/2006/EC)
BAK does not regard the proposal to in-
crease the reference period for the cal-
culation of weekly rest periods from two 
to four weeks as a change for the worse 
for employees. It makes it possible for 
drivers to take two reduced weekly rest 
periods in a row while the obligations 
regarding compensation remain the 
same, which gives them greater indi-
vidual flexibility.

However, BAK requests a change in ter-
minology, in particular in the German 
wording of the new provision, clarify-
ing that in such a scenario the reduced 
weekly rest periods do not have to be 
compensated by an equivalent period 
of rest (“Ruhepause”) – as stated in the 
draft at hand – but by an equivalent rest 
period (“Ruhezeit”). 

Regarding Article 1(5)(c) (with respect to 
Article 8(8)(a) Regulation 561/2006/EC)
Here, the EC clarifies what has already 
been lawfully interpreted in accord-
ance with Article 8(8) in many Member 
States, including Austria: the regular 
weekly rest period and any rest period 
of more than 45 hours (when compen-
sation for reduced weekly rest periods 
is also taken) must not be taken in a ve-
hicle. These periods have to be spent in 
suitable accommodation with sanitary 
facilities either provided or paid for by 
the employer or the driver’s home. In 
the view of BAK, the new wording would 
lead to a substantial need for clarifica-
tion as to what is understood by “suit-
able accommodation, with adequate 
sleeping and sanitary facilities”. BAK 
requests that an explanation is added 
to the legislative text, clarifying that this 
refers exclusively to single rooms and 
sanitary facilities which are suitable, 
according to occupational healthcare 
criteria, for rest periods taken for rec-
reational purposes. 

Regarding Article 1(5)(c)(with respect 
to Article 8(8)(b) Regulation 561/2006/
EC)
According to the new provision, trans-
port undertakings have to “organise” 
(“planen”) the work of drivers in such a 
way that they are able to return to their 
home in order to take compensation 
for a reduced weekly rest period. Even 
though, in principle, the intention of the 
EC is to be welcomed, the term “organ-
ise” is very vague, making it impossible 
to derive any mandatory entitlement 
whatsoever. 

Instead, the wording of the provision 
should say that transport undertakings 
have to schedule (“gestalten”) the work 
of drivers in such a way that they are 
able to spend their weekly rest periods 
at home, on the basis of traceable pa-

www.akeuropa.eu


www.akeuropa.eu Mobility Package „Europe on the Move“   
Social Legislation 6

rameters and sufficient leeway. In ad-
dition, the present version fails to pro-
vide any sanctions for cases in which 
the controlling officers identify divergent 
practices during a check. 

Regarding Article 1(7) (with respect to 
Article 12 Regulation 561/2006/EC) 
The new provision according to which 
drivers may depart from the provision 
that drivers have to take their daily rest 
within 24 hours and/or their weekly rest 
no later than at the end of six 24-hour 
periods in order to be able to reach suit-
able accommodation, with adequate 
sleeping and sanitary facilities, is seen 
as unproblematic by BAK as it has to 
be guaranteed in any case that there 
are no violations of daily or weekly driv-
ing time and/or daily or weekly rest 
periods. However, for the purpose of 
clarification, the wording of the legisla-
tive text should include that this is only 
possible in unforeseen, unplannable 
circumstances. 

Regarding Article 1(10) (with respect to 
Article 19(1) Regulation 561/2006/EC)
In principle, BAK has repeatedly criti-
cized the enactment of Regulation (EU) 
2016/403 by the EC by delegated act 
and called for a revision of the classifi-
cation of “serious infringements of the 
Union rules, which may lead to the loss 
of good repute by the road transport op-
erator”. 

The proposed change, according to 
which penalties have to be proportion-
ate to the gravity of the infringement as 
determined in accordance with Annex 
III to Directive 2006/22/EC, is an under-
standable approach of this Regulation. 
At the same time, however, the catego-
rization of seriousness applied by the EC 
in the cited EU Regulation does not make 
sense: according to the cited Annex, vio-
lations of rest periods or breaks never 

qualify as infringements of the most se-
rious category. Only if the daily driving 
time is exceeded by 50%, i.e. if the driver 
recorded a driving time of more than 
13.5 hours instead of 9 hours, is an in-
fringement of the most serious category 
assumed. Compared to the existing ver-
sion, the new proposal even constitutes 
a softening of the rule as a driving time 
of more than eleven hours is no longer 
considered a “most serious” but rather 
only a “very serious” infringement. This 
categorization allows for a certain de-
gree of tolerance when it comes to in-
fringements of the rules on driving time 
and rest periods, which BAK strongly 
disapproves of, reiterating its call for a 
full revision of Regulation (EU) 2016/403 
by the EC.

Regarding Article 1(11)(a) (with respect 
to Article 22(1) Regulation 561/2006/
EC)
In principle, BAK welcomes the new pro-
visions on mutual assistance between 
Member States. However, the vague le-
gal term “”without undue delay” should 
be replaced by a short, precise time pe-
riod. 

Regarding Article 1(12) (with respect to 
Article 25(2) Regulation 561/2006/EC)
According to the amending proposal, 
the EC will be entitled to adopt imple-
menting acts in the case of differences 
in the interpretation of this Regulation’s 
provisions in the Member States or dif-
ferences regarding checks. As already 
criticized before, the trend to extend the 
competence of the EC through the enact-
ment of delegated acts is strictly rejected 
by BAK because this is tantamount to a 
de facto circumvention of democratically 
legitimized institutions. Of course, BAK 
supports binding clarifications through 
specific legislative acts, but validation by 
the European Parliament and the Coun-
cil must continue to be required. 
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BAK’s requests for amendments to the 
existing Regulation 561/2006/EC:

Regarding Article 2(1)(a) Regulation 
561/2006/EC
In order to be able to more efficiently 
realize the objectives of the Regulation 
(improvement of social protection for 
drivers, enhanced road safety and pre-
vention of distortions of competition), 
the Regulation’s existing scope of appli-
cation should be expanded to include 
all vehicles used for commercial pur-
poses, including vehicles with a permis-
sible mass not exceeding 3.5 tonnes. 

Regarding Article 10(1) Regulation 
561/2006/EC
As already requested by the Europe-
an Parliament on the occasion of the 
amendment to Regulation 3820/85/
EC and its replacement by Regulation 
561/2006/EC, it is time to finally put an 
end to lump sum remuneration on Eu-
rope’s roads. Pursuant to Article 10(1) 
of Regulation 561/2006/EC such lump 
sum remuneration is only prohibited “... 
if that payment is of such a kind as to 
endanger road safety and/or encour-
ages infringement of this Regulation.” 
To date, there have not been any legal 
proceedings to establish whether or 
not such types of remuneration have a 
causal relation to accidents. Therefore, 
the strict prohibition of such payments 
is not enforced in any of the Member 
States. However, as it remains undis-
puted that lump sum remuneration is 
detrimental to road safety, such pay-
ments must be strictly prohibited.

Regarding Article 2(1) and (2) (with re-
spect to Article 8(1) and Article 34(7) 
Regulation 165/2014/EU)
The automatic recording of the position 
of the vehicle by the future smart tacho-
graph every time the vehicle crosses a 
border, as proposed in Article 8(1), is, in 

principle, supported by BAK because 
this also makes it easier for controlling 
officers to enforce the provisions on 
cabotage and on the posting of work-
ers. It is also proposed to introduce an 
analogous regulation for the existing 
digital recording equipment, with the 
difference that the entry of such data 
into the records will be mandatory for 
the drivers and that penalties may be 
imposed on the drivers in the case of 
non-compliance. 

However, BAK does not approve of the 
idea that the responsibility for the man-
ual entry of their position when cross-
ing a border is transferred to the driv-
ers and demands that, upon entry into 
force of the provisions of the Regulation, 
all vehicles used in international trans-
port must be equipped with devices ca-
pable of automatically recording border 
crossings. This would also remedy the 
fact that the EC, in its amending pro-
posal, has ignored the fact that vehicles 
with analogue recording equipment 
are still in use; no obligation to enter 
border crossings in the record sheet 
was included for them. 

As already mentioned before, the au-
tomatic recording of border crossings 
aims to facilitate the enforcement of so-
cial legislation, cabotage rules and pro-
visions regarding the posting of work-
ers. As drivers are only obliged to have 
on board all records of their activities of 
the past 28 days in the form of a driver 
card, but such data on their position is 
not recorded on said card (but only in 
the data memory of the tachograph), 
enforcement of the important above-
mentioned provisions by controlling of-
ficers remains impossible. It is only pos-
sible to track how many times the vehi-
cle has crossed a border, but not how 
often the drivers have crossed from one 
Member State to another. 
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Therefore, BAK requests that the techni-
cal prerequisites are created to enable 
the recording of border crossings on the 
driver card upon entry into force of the 
provisions of this Regulation. 

BAK’s requests for amendments to the 
existing Regulation 165/2014/EU:

Regarding Article 9(2) and Article 3(4) 
Regulation 165/2014/EU
The 15-year transition period (Article 
9(2)) for equipping all vehicles in interna-
tional transport with smart tachographs 
and equipping the control authori-
ties (Article 3(4)) with appropriate data 
analysis equipment was not changed 
by the present proposal to amend the 
Regulation. Even though manufacturers 
of tachographs do not see any problem 
with an earlier introduction of the smart 
tachographs, the EC insists on 2 March 
2019 as the date of introduction, fol-
lowed by a transition period of 15 years. 
This means that improvements regard-
ing compliance checks of cabotage 
and posting provisions are also being 
pushed back. 

Therefore, BAK requests a shortening 
of the transition period by ten years to 
a maximum of five years in both provi-
sions. 

Regarding the Directive of the Euro-
pean Parliament and of the Council 
amending Directive 2006/22/EC as 
regards enforcement requirements 
and laying down specific rules with 
respect to Directive 96/71/EC and Di-
rective 2014/67/EU for posting drivers 
in the road transport sector

Regarding Article 1(1) and (2) (with re-
spect to the title and Article 1 Directive 
2006/22/EC)
BAK expressly approves the exten-
sion of the scope so that the minimum 
checks set out in the Directive also ap-
ply to controlling compliance with the 
Directive on the Working Time of Drivers 
(Directive 2002/15/EC). 

Regarding Article 1(3)(a) (with respect 
to Article 2(1) second sub-paragraph 
Directive 2006/22/EC)
The passage according to which checks 
have to cover a cross-section of drivers, 
undertakings and vehicles remains un-
changed. However, it is proposed to 
delete the explanation specifying that a 
representative cross-section of vehicles 
“of all transport categories” is required. 
If the transport category – i.e. bus or 
lorry – no longer plays a role, there is 
the risk that, for instance, lorries may be 
checked proportionally less often, even 
though this is the transport category 
with the highest number of incidents of 
non-compliance. 

Therefore, BAK recommends that the 
transport category should be retained 
as a separate parameter for the repre-
sentative cross-section used in checks.
On a positive note, however, it has to 
be highlighted that checks will now also 
be carried out regarding the Directive 
on the Working Time of Drivers and that 
this is also stipulated in some other Arti-
cles and also in the Annexes. 
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Regarding Article 1(6) (with respect to 
Article 8 Directive 2006/22/EC)
The part of paragraph (1) that remains 
unchanged refers to provisions of 
Regulations 3820/85/EC and 3821/85/
EC, which are no longer in force. This 
should be updated. 

In general, BAK supports the objective 
of the rule provided for in the new Ar-
ticle 8(1a) on cooperation between the 
Member States and their authorities. 
However, the deadlines to be observed 
in the mutual exchange of information 
seem to be much too long. BAK takes 
the view that this paragraph should be 
revised as a whole concerning the fol-
lowing aspects:

• According to the proposal, a Mem-
ber State has 25 working days to 
submit the information requested 
by another Member State. This 
deadline is unnecessarily long and, 
in the age of electronic data trans-
mission, should be reduced to a 
maximum of seven working days. 

• According to the proposed last sen-
tence of the first sub-paragraph, 
the requested information has to 
be submitted within three working 
days in urgent cases or cases re-
quiring simple consultation of reg-
isters. This shows that the above-
mentioned deadline of 25 days 
is much too long, and it remains 
completely unclear what qualifies 
as “urgent cases”. 

• It is suggested to delete the en-
tire last sub-paragraph: where it 
is difficult or impossible to comply 
with a request for information, the 
requested Member State, pursu-
ant to the proposal, has to give 
reasons for this within 10 working 
days. It is to be feared that the in-

tended exchange of information 
will always be “difficult” or “impos-
sible” for Member States that are 
not willing to provide information. 
This harbours the risk that Member 
States reluctant to pass on informa-
tion will use this provision as justifi-
cation.

Regarding Article 1(7) (with respect to 
Article 9(1) Directive 2006/22/EC)
In principle, BAK raises no objections 
to the introduction of a Union-wide risk 
rating system. However, the establish-
ment of a common formula for the risk 
rating system by the EC alone, by del-
egated act, is disapproved of because 
this is not a democratic legislative pro-
cess. As already explained above re-
garding the amendment to Regulation 
561/2006/EC, BAK considers continued 
validation by the European Parliament 
and the Council to be imperative. 

The second sub-paragraph introduces 
an additional point of the risk rating 
system, according to which the use of 
smart tachographs on all vehicles will 
also result in a reduction of risk value. 
BAK rejects this new parameter for the 
assessment of a company’s reputabil-
ity; it would make more sense instead 
– as explained above in our comments 
on Article 9(2) and Article 3(4) of Regula-
tion 165/2014/EU – to shorten the tran-
sition period for equipping the vehicles 
from currently 15 years to five years. 

Regarding Article 1(8) (with respect to 
Article 11(3) Directive 2006/22/EC)
During roadside checks, drivers have to 
prove all of their activities, breaks and 
rest periods of the current day and the 
previous 28 days by presenting their 
driver card, record sheets or other re-
cords. If no records are available for 
this time period, they have to carry on 
board an EU attestation, which must be 
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typed and signed by the transport com-
pany before each journey; in this attes-
tation, the company confirms that the 
driver was on sick leave or on annual 
leave, drove a vehicle exempted from 
the scope of Regulation 561/2006/EC 
or performed activities other than driv-
ing, etc. Up to now, this has allowed for 
continuous monitoring of drivers’ driv-
ing, working and resting times. 

According to its present proposal, the 
EC intends to abolish the established 
and time-proven “sick leave and annu-
al leave form” by means of a delegated 
act and replace it with another record-
ing and controlling system, which, how-
ever, is full of gaps. For instance, only 
periods of at least one week during 
which a driver is away from the vehicle 
would have to be recorded. As a conse-
quence, drivers would no longer require 
any confirmation from the transport 
company if they are on holiday for up 
to seven days. This would make it im-
possible to control driving, working and 
resting times. 

Apart from once again reiterating its 
criticism of the enactment of the new 
provisions by delegated act, BAK strictly 
opposes the idea that drivers will not be 
required to keep on board complete re-
cords on the activities, breaks and rest 
periods during the mentioned time pe-
riod. 

Regarding Article 2 (with respect 
to Directive 96/71/EC and Directive 
2014/67/EU)
This Article aims to establish specific 
rules with respect to the posting of driv-
ers in the road transport sector. 

BAK principally rejects the approach 
chosen by EC/DG MOVE, because, in 
strictly legal terms, the Posting of Work-
ers Directive is not being amended and 

no separate Directive is being issued, 
but rather the proposed amendments 
are being “bundled together” with 
those of the implementing Directive in 
a legislative text. In the view taken by 
BAK, the arguments presented by the 
EC, according to which the uncoordi-
nated national measures have gener-
ated high administrative burdens and/
or this has created undue restrictions 
to the freedom to provide cross-border 
road transport services, are not con-
vincing: using GPS, it is easy to establish 
the point in time a border was crossed 
(in practice, not only border crossings 
of lorry drivers have been recorded for 
years, but rather GPS has been used 
increasingly to monitor “every step” of 
drivers, also in order to be able to plan 
their operations as efficiently as possi-
ble); using a computer, determining the 
driver’s wage on the basis of different 
hourly rates is not a problem and can 
be done without unreasonable effort; 
and the establishment of minimum 
wages is not difficult either, as the statu-
tory minimum wages are easy to find 
on the Internet. 

Therefore, BAK takes the view that there 
is no need for a specific rule – as pro-
posed here – and that the intended 
changes should be treated in the course 
of the negotiations on the revision of the 
Posting of Workers Directive, which are 
currently underway. 

BAK comments on the individual pro-
posals of EC/DG MOVE as follows: (note: 
the German version of the EC proposal 
uses different letters, in particular with 
respect to Article 2(3) and (4). Reference 
is hereinafter made to the English ver-
sion.)
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Regarding Article 2(2)
BAK disapproves of the fact that the 
drivers, and not the transport compa-
nies, are the addressees of the provi-
sion (Article 2(2): “Member States shall 
not apply…to drivers…”); since it is the 
companies that benefit from the wage-
cost advantages, no fair competition 
will develop. 

According to the proposal, the provi-
sions of the Posting of Workers Direc-
tive will only apply to the international 
carriage of goods and passengers after 
the third day (Article 2(2)). That means 
that the drivers will be protected by the 
respective national provisions on annu-
al leave and minimum wage only after 
a three-day period. 

With national minimum wages only 
applying from the fourth day onwards, 
there would be ample room for wage 
dumping. BAK opposes this three-day 
period before national provisions be-
come applicable. 

According to the EC’s proposals, cabo-
tage operations are also possible in 
contiguous Member States (i.e. inter-
national cabotage) (see Article 2(5)(a) 
Draft Regulation on the Amendment to 
Regulation 1071/2009/EC and Regula-
tion 1072/2009/EC). Therefore, the pro-
visions of the Posting of Workers Direc-
tive would become applicable in such 
cases only after three days as well. BAK 
disapproves both of the possibility of 
international cabotage operations and 
the fact that posting provisions would 
only apply after three days, because 
this would again make checks of these 
activities and of the posting provisions 
unenforceable. 

Regarding Article 2(4)(a)
BAK criticizes the enumeration of data 
to be reported when posting workers as 
it is inadequate. The list is less compre-
hensive than the national Austrian pro-
visions, which have in no way created 
any administrative obstacles. 

Regarding Article 2(4)(b) to (e)
The EC’s proposal contains extensive 
duties for the drivers only, including, 
for instance, the obligation to keep on 
board the posting declaration, the em-
ployment contract or the payslips for 
the last two months; BAK disapproves 
of all of these obligations. The primary 
addressees of these obligations should 
be the transport companies. 

Regarding Article 2(4)(f)
In this context, BAK requests an exten-
sion of the obligations of the transport 
operator to include the delivery of the 
employment contract. Moreover, it has 
to be clarified within which period the 
copies have to be delivered and wheth-
er the vehicles may be stopped during 
that time period. 

For the sake of completeness, BAK re-
fers to the comments made above with 
respect to Article 2(1) of the Draft Regu-
lation to amend Regulation 561/2006/
EC and Regulation 165/2014/EC (with 
respect to Article 8(1) and Article 34(7) 
Regulation 165/2014/EC). According to 
the proposal, the crossing of a border 
would only be recorded on board the 
vehicle, and not on the driver card; i.e., 
whether the drivers had been correctly 
paid (for instance during the past 28 
days) could still not be checked. There-
fore, BAK requests that border cross-
ings are also recorded on the driver 
card. 
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Should you have any further questions
please do not hesitate to contact

Richard Ruziczka
T: +43 (0) 1 501 651 2423
richard.ruziczka@akwien.at

and

Peter Hilpold
(in our Brussels Office)
T +32 (0) 2 230 62 54  
peter.hilpold@akeuropa.eu

Bundesarbeitskammer Österreich
Prinz-Eugen-Straße 20-22
1040 Vienna, Austria 
T +43 (0) 1 501 65-0

AK EUROPA
Permanent Representation of Austria to the EU
Avenue de Cortenbergh 30
1040 Brussels, Belgium
T +32 (0) 2 230 62 54
F +32 (0) 2 230 29 73
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